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Violence against women is a problem around the world. Addressing the issues
of physical and sexual violence against women has been a complicated
endeavor for criminologists. Much of the traditional criminological research on
violence against women has frequently focused on rape as a crime of power
between individuals. However, this framework has been expanded to incorpo-
rate the analysis of rape during times of war and rape as a state crime. In these
cases, rape serves a broader purpose within the military and social structure. By
focusing on the specific case of the gang rape of Mukhtar Mai, the goal of this
paper was to demonstrate and analyze the role of the state in many of these
crimes. Mukhtar Mai’s case should not be understood in isolation, but as a way
to illuminate the role of the state in these numerous crimes.

Keywords: state crime; rape; sexual assault; women’s rights; victimology;
Pakistan

Introduction

Violence against women is a problem around the world. Addressing the issues of
physical and sexual violence against women has been a complicated endeavor for
criminologists. Understanding the relationships between power, oppression, and
culture is key elements in this analysis. Much of the traditional criminological
research on violence against women has frequently focused on rape as a crime of
power between individuals. However, this framework has been expanded to
incorporate the analysis of rape during times of war and rape as a state crime. In
these cases, rape serves a broader purpose within the military and social structure.

In Pakistan, these crimes are committed by individuals, but have numerous state
implications. By focusing on the specific case of the gang rape of Mukhtar Mai,
the goal of this paper was to demonstrate and analyze the systematic nature of vio-
lent crimes against women in Pakistan as well as the role of the state in these
crimes. Mukhtar Mai’s case should not be understood here in isolation, but as a
way to illuminate the role of the state in these numerous crimes. While the details
of other cases are varied, I hope to draw attention to many problems of violence
faced by women in Pakistan particularly in and around the time period of 2002,
but also persisting through changing political regimes. Additionally, I hope to con-
tribute to the expansion of state crime literature through analysis of this specific
case using the integrated theoretical framework model of state crime developed by
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Kauzlarich and Kramer (1998) and expanded by Rothe and Mullins (2006). It
should be noted that the Musharraf regime is no longer ruling over Pakistan; thus,
one cannot ignore the potential effect this could have on the country. However,
because a culture of patriarchy continues to dominate the Pakistani social structure,
where women’s rights, particularly as they relate to relationships, marriage, sex,
and sex crimes committed against them, it is likely that our need to attend to the
issues presented here remains necessary. That being said, this is not a paper about
any particular regime and its particular role in state crime, but instead, is a paper
about how the state, despite regime changes and symbolic gestures of legislation,
continues to fail to protect the female population from acts of violence.

Description of Mukhtar Mai’s case

We embark on the story of the rape of Mukhtar Mai on 22 June 2002 in the town
of Meerwala, located in southern Punjab province of Pakistan. It began with the
accusation of zina (rape) of 25-year-old Salma, a daughter of the neighboring
Mastoi family, by Mai’s brother, 12 years old, Shakoor (Buse, 2006). Actions such
as this are seen as violations of women’s honor and can bring disgrace to her
family. Based on these allegations, Shakoor was arrested by the police on charges
of adultery (“Mukhtar Mai,” 2005a). Under Pakistan’s Hudood ordinance, zina
encompasses several sexual acts including sex outside of marriage, adultery, as well
as prostitution and Western definitions of rape because there is no distinction about
consent. In retribution for Shakoor’s actions, a tribal council, or jirga, was called to
bring justice for the Mastoi family. The use of women in this way is part of the
patriarchal traditions of the area which see women as men’s property; therefore,
any harm against the women is viewed as harm against the family (Critelli, 2010).
These patriarchal traditions are reinforced by some interpretations of Islam and
have become deeply rooted in tribal areas. It is important to point out that Islam is
interpreted and practiced differently across the Middle East and the world thus the
role of Islam in parts of Pakistan should not be viewed as representing all of Islam
(Chowdhury, 2009; Critelli, 2010).

The jirga investigation of Shakoor’s offense against the Mastoi family convened
with many members of the village in attendance. The village mullah, Razzak, who
was also a judge on the village court, recalls the events at the council being heated
(Buse, 2006). Razzak suggested an appeasement solution, suggesting that a woman
from Shakoor’s family be the one to apologize publically for his behavior (Buse,
2006). Other solutions were presented to reconcile Shakoor’s offense. For example,
it was suggested that Shakoor marry Salma, the woman he was accused of zina
with, and that his sister Mai, a divorcee, should be married to a man from the
Mastoi family (“Mukhtar Mai,” 2005a). According to the BBC (2005a), the Mastoi
rejected the deal, insisting that zina (adultery) must be settled with zina according
to the eye-for-an-eye principle. Finding his suggestions were not accepted by the
Mastoi family, the mullah left the council; however, he did not go to warn Mai
about the eye-for-an-eye justice that was about to befall her or go to the police to
inform them about the situation which was about to occur (Buse, 2006). Notifying
the police may have been moot because details in the investigation of the police
conduct with Shakoor indicate that they were aware of the holding of the jirga in
the matter and may even have been present at the time. Regretting his actions in
this case, Razzak testified as a key witness in the next trial against the rapists as to
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the events that he witnessed that night (Buse, 2006). It is an encouraging sign for a
leader in the community to step forward and recount the events of that day. One
would hope it encourages others to be more proactive in the future.

Here is where Mai first enters the story. She is called by the jirga to apologize
for her brother’s conduct and was escorted by her father, an uncle, and a family
friend to the farm of the Mastoi family where 150 men were waiting for them
(Buse, 2006). Mai’s family was told she would need to apologize for her brother;
however, the Mastoi family had other plans. Following Mai’s apology, she was
dragged away and allegedly gang raped by four men (“Mukhtar Mai,” 2005a). The
head of the Mastoi showed complete disregard for Mai and the decision of the
jirga, but no one stepped forward to object to this move or to stop the rapes. Addi-
tional malice was shown when Mai was made to walk, clothes torn and bleeding,
back to her home (Kristoff, 2005).

Following the rapes that were to restore the honor to the Mastoi family, the
BBC (2005a) reports that Mastoi family told the police about the resolution and
Shakoor would be released from custody. The reality, however, is more complex.
Human Rights Watch reports (2002) that there are allegations that the police
attempted to bribe the family in the amount of 11,000 rupees (US $180) for the
release of Shakoor. Furthermore, investigations following Mai’s accusations have
found that Shakoor had been kidnaped and sexually assaulted by the same men
who called for revenge and witnessed Mai’s rape (Masood, 2005). The accusations
against Shakoor may have been a cover up for their actions carried out to the great-
est extent. The men involved with the assault against Shakoor were found guilty
and served time for their crime (O’Shea, 2004). This chain of events further
demonstrates the grave consequences of the informal system of the jirga and failure
of the government to control the actions of the police.

The events which have transpired since the night of 22 June 2002 have taken
numerous twists and turns. The mullah, Razzak, began the process by publicly con-
demning the rape during Friday prayers. This drew the attention of other villagers,
and soon international media. Eight days following the rape, a case was registered
with the police against 14 men for the alleged rape of Mai. The men were all
arrested under a variety of charges under the Pakistan Penal code of 1868, the
Anti-Terrorism Act of 1997 and the Offense of Zina (Enforcement of Hadd)
Ordinance of 1979 (“Mukhtar Mai,” 2005a). BBC (2005a) reports that the totality of
these three laws implicates all those participants and observers present that day,
weather by commission or omission, allowed the crimes against Mai to occur. On 31
August 2002, the trial court sentenced six men to death, four of the men for the rape
of Mai and the other two for their involvement in the Jirga which ordered the rape
(“Mukhtar Mai,” 2005a). In the beginning of September 2002, Mai and the State
both filed appeals to the Lahore High Court, condemning the release and acquittal of
the other eight men. (“Mukhtar Mai,” 2005a). However, in March 2005, the lower
court’s decision against the original six men convicted was reversed by the Lahore
High Court resulting in the acquittal of five of them and the remaining individual
had his sentence reduced to life imprisonment (“Mukhtar Mai,” 2005a).

The case then bounced between the Supreme Court and The Sharia Court, and
it was finally decided to be heard again in the Supreme Court. Meanwhile, the five
men were released and Mai appealed to the President out of fear of her life. The
Supreme Court heard Mai’s case in the last week of June 2005. During the trial,
Mai’s lawyer ‘urged the court to review the village council system’, saying ‘In this
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case the role of the rapists and the panchayat system are the same. It is all about
dastardly rule’ (Zaidi, 2005, para. 15–16). The court agreed to hear Mai’s case and
soon the five accused were rearrested, as well as eight others who were found not
guilty in the original trial (“Mukhtar Mai,” 2005a). In the mean time, a variety of
events have occurred outside of the courts.

During the time between the rape and the trials, there was significant interna-
tional attention to Mai’s case. It was international outcry and pressure on the gov-
ernment of Pakistan which began the proceedings of this case, and Mai’s new
celebrity continued to propel the issues facing women in Pakistan into the interna-
tional news media. In June 2005, Mai was invited to the US by Amnesty Interna-
tional; however, prior to her trip, Mai found herself on what is called an exit
control list and unable to leave the country (“Rape victim,” 2005e). The exit con-
trol list is normally used for extremely dangerous or wanted criminals and President
Musharraf justified his action of placing Mai on the list in order to preserve
Pakistan’s image internationally (Time International, 8 August 2005). Musharraf’s
strategy appears to have backfired considerably because this drew even more
international attention. The result was that Condoleezza Rice, Secretary of State for
the US at the time, requested in June 2005 that Musharraf lift the ban on Mai’s tra-
vel (Time International, 8 August 2005). In addition to lifting the ban, the response
to Rice’s appeal was that Mai’s case was reopened by the Supreme Court in
Pakistan which discarded the earlier acquittals and ordered that all the rape suspects
discussed previously be rearrested (Time International, 8 August 2005).

On 18 September 2005, President Musharraf made comments to the Washington
Post which outraged many in Pakistan and around the world. Musharraf said:

You must understand the environment in Pakistan. This has become a money-making
concern,

as well as saying

A lot of people say if you want to go abroad and get a visa for Canada or citizenship
and be a millionaire, get yourself raped. (“Outrage at Musharraf,” 2005c, para. 6–7)

Musharraf continued to struggle with responding to the issue legally within
Pakistan and internationally with other governments as well as the press. Comments
like these haunted the President in the wake of Mai’s case and further thrust the
issue into the spotlight of the international community.

Why is this a state crime?

Rape against women, such as the case of Mukhtar Mai, in Pakistan should be
considered a state crime on numerous levels. Orders of rape and honor killings
are given by tribal councils around the country and the police, as state agents,
are frequently involved in a variety of ways. These types of violence against
women are crimes under international laws, the domestic laws of the state of
Pakistan, as well as being in violation of police policies and procedures at the
local level.

Definitions of state crimes have been evolving since Sutherland’s landmark
presidential address to the American Sociological Society in 1939 (Poveda, 1994).
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Debates continue over the definition, ranging from a legalistic to a human rights
perspective (Kauzlarich & Kramer, 1998). However, the legalistic approach has
found favor with many state crime criminologists and should be applied
whenever possible in order to make the strongest and most convincing argument.
Therefore, following the legalistic approach of state crime as described by
Kramer, Michalowski, and Rothe (2005, p. 56) state crime can be defined as
violations of:

public international law, international criminal law, or domestic law where these
actions are committed by individuals acting in official or covert capacity as agents of
the state pursuant to expressed or implied orders of the state, or resulting from state
failure to exercise due diligence over the actions of its agents.

Most specific to this case is the failure of the state to exercise due diligence over
the actions of its agents and failure to comply with international law as well as
Pakistan’s own domestic laws following numerous instances brought to the govern-
ments attention.

On the international level, the case of Mukhtar Mai should be viewed as a state
crime because Pakistan ratified in 1996 through accession, the Convention on the
Elimination of All Forms of Discrimination against Women (United Nations,
CEDAW, http://www.unhchr.ch/html/menu3/b/e1cedaw.htm; http://www.ohchr.org/
english/law/cedaw.htm). The CEDAW was adopted in 1979 by the United Nations
to address the continued discrimination of women in all areas of life occurring in
countries around the world. Seen by some as the Declaration of Woman’s Rights,
the CEDAW seeks to eliminate discrimination based on gender and aims to create
equality for women in political, civil, economic, social, health, and educational
rights. Pakistan took the option of accession over ratification to bypass parliament
in order to avoid potential political issues within the country. Even with that
measure, Pakistan issued a declaration that ‘the accession … is subject to the provi-
sions of the Constitution of the Islamic Republic of Pakistan’ (UN treaties, https://
treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-8&chapter=4&
lang=en#EndDec). Through this declaration, Pakistan appears to have attempted to
set up a preemptive safety net protecting Sharia law in the country.

Pakistani law is based both on British Colonial laws and interpretations of
Islamic Law also known as Sharia Law. While these laws may at times be con-
flicting, there are several places in the Pakistani constitution of 1973 which lay
out the fundamental rights of citizens, and specifically women, which apply to
Mukhtar Mai’s case. For example, the preamble states: ‘Therein shall be guaran-
teed fundamental rights, including equality of status, of opportunity and before
law, social, economic and political justice, and freedom of thought, expression,
belief, faith, worship and association, subject to law and public morality’
(Pakistan constitution of 1973, http://www.pakistani.org/pakistan/constitution/in
dex.html, line 8). Furthermore, article 25 of the 1973 Pakistan constitution
states:

(1) All citizens are equal before law and are entitled to equal protection of law.
(2) There shall be no discrimination on the basis of sex.
(3) Nothing in this Article shall prevent the State from making any special provision

for the protection of women and children

Contemporary Justice Review 5

D
ow

nl
oa

de
d 

by
 [

Sa
ra

 B
ri

gh
tm

an
] 

at
 0

5:
45

 0
7 

Ju
ly

 2
01

5 

http://www.unhchr.ch/html/menu3/b/e1cedaw.htm
http://www.ohchr.org/english/law/cedaw.htm
http://www.ohchr.org/english/law/cedaw.htm
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&amp;mtdsg_no=IV-8&amp;chapter=4&amp;lang=en#EndDec
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&amp;mtdsg_no=IV-8&amp;chapter=4&amp;lang=en#EndDec
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&amp;mtdsg_no=IV-8&amp;chapter=4&amp;lang=en#EndDec
http://www.pakistani.org/pakistan/constitution/index.html
http://www.pakistani.org/pakistan/constitution/index.html


Therefore, under the CEDAW, Pakistan has the obligation under article 2 to:

pursue by all appropriate means and without delay a policy of eliminating discrimina-
tion against women and, to this end, undertake:

(1) To embody the principle of the equality of men and women in their national con-
stitutions or other appropriate legislation if not yet incorporated therein and to
ensure, through law and other appropriate means, the practical realization of this
principle;

(2) To adopt appropriate legislative and other measures, including sanctions where
appropriate, prohibiting all discrimination against women;

(3) To establish legal protection of the rights of women on an equal basis with men
and to ensure through competent national tribunals and other public institutions
the effective protection of women against any act of discrimination;

(4) To refrain from engaging in any act or practice of discrimination against women
and to ensure that public authorities and institutions shall act in conformity with
this obligation;

(5) To take all appropriate measures to eliminate discrimination against women by
any person, organization or enterprise;

(6) To take all appropriate measures, including legislation, to modify or abolish
existing laws, regulations, customs and practices which constitute discrimination
against women;

(7) To repeal all national penal provisions which constitute discrimination against women.

The CEDAW provides a variety of additional protections for women, article 2
addresses many of the problems and failures specific to the Pakistan government
surrounding issues of violence against women. Seen together, Pakistan’s interna-
tional commitments to women’s rights and the fundamental rights embodied in the
constitution should be viewed as the prevailing framework to understand women’s
rights in Pakistan. These documents provide equal protection for women and
require the state to see to the fulfillment of these rights and obligations.

At the state level, there are several factors that make cases such as Mukhtar
Mai’s state crimes, including the actions by the police and the tribal council system
or jirgas. The combination of a variety of police practices demonstrates the ways
the state is failing to protect women from state institutions and agencies that have
discriminating and harmful practices against women. While not all of these types
of police abuses against women were present in Mai’s case, a review of them is
necessary to understand the systematic nature of them in Pakistan, as well as
illuminating the information available to the state that should have lead to steps
preventing rapes like hers from continuing.

Background in Pakistan

The police

Connecting the police with violence against women began in the early 1990s with
reports by Human Rights Watch. The first one, titled ‘Double Jeopardy: Police
Abuse of Women in Pakistan’ was released in June 1992, and found that ‘more than
70 percent of women in police custody are subjected to physical and sexual abuse
by law enforcement agents’ (Human Rights Watch, 1992, para. 4). In addition, the
report found that the police in Pakistan frequently fail in their duties to provide
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women with the basic services and protections afforded to them by the laws in the
country. Furthermore, the report documents cases where the police refuse to record
complaints made by women about rape and sexual assaults, especially in cases
where another officer may be involved (Human Rights Watch, 1992). This
differential treatment of women by the police is clearly discrimination based on sex
by public authorities and violation of the CEDAW, article 2 paragraph (d).

Another report, released in October 1999, found that gender bias was institu-
tionalized in the criminal justice system and that outright harassment of rape vic-
tims was identified at all levels of government (Human Rights Watch, 1999).
Human Rights Watch (1999) found that the police specifically created barriers for
women in reporting rapes by rejecting complaints outright or delaying any
investigation. Police officers were also found in the report to be the perpetrators of
harassment of victims and their families, as well as conducting inadequate
investigations and burdening the victims and their families in the process (Human
Rights Watch, 1999). The report adds that in addition to the failures of the police,
women also face questioning from forensic examiners whose focus is on their vir-
ginity as a status, rather than investigate their injuries from a rape, the lack of
trained prosecutors to advocate for them as victims, judges who are skeptical of
their accounts of victimization, and an overall legal from work which discriminates
against them (Human Rights Watch, 1999). While this report implicates the justice
system at all levels, the role of the police is significant as it would commonly be
the first link in the chain of events in many cases, and particularly in Mai’s case.

A BBC news report from March 2005 highlighted some of the specific issues
surrounding the police in a case such as Mukhtar Mai’s. For example, according to
a Karachi lawyer, Khawaja Naveed, the issues of miscarriages of justice come
before a case even reaches the courts because the police often face pressures from
influential people in the community, as well as the government, to favor the
accused in such cases (“Pakistan’s justice system,” 2005d). Some of the problems
with the police include complete failures of record keeping, problematic and
inaccurate recording of crime scenes, lack of detail in describing the physical
impact on the victims, and shoddy recording of witnesses (“Pakistan’s justice sys-
tem,” 2005d). Additionally, the police have been accused of requiring the victim
themselves to identify witnesses and often the police fail in making sure witnesses
appear before the court (“Pakistan’s justice system,” 2005d). These problems are
more common to cases where women are the victim and the crime has close ties
with religion and traditions, such as honor crimes.

Jirga

The practice of tribal councils or jirgas, within the tribal system or panchayat is
also a source of the violence committed against women in Pakistan. These tribal
councils or jirgas are made up of the elders in the tribe and usually led by the head
of the tribe, known as a sardar (Amnesty International, 2002). For disputes seen as
less significant, other leaders within the tribe may convene on a more ad hoc basis
(Amnesty International, 2002). The jirgas have the ability to address a variety of
issues such as property claims, questions of inheritance, complaints resulting from
the honor code, as well as reconciling killings which occur between tribal members,
as well as between different tribes (Amnesty International, 2002). Amnesty Interna-
tional reported that they found that the objective of the jirga is not the truth, but to
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encourage reconciliation and peace among those involved. Locally, individuals
believe that an outcome decided by the official criminal justice system does not
end the tensions and hostility felt by the victim and offender, or their families, and
that the only resolution to end the animosity is a decision from the jirga (Amnesty
International, 2002). The report by Amnesty International found that the advocated
of the system feel it is democratic because both parties are assumed to have agreed
to have their case heard by the Jirga, respect the sardar, and feel he will resolve
conflicts (Amnesty International, 2002). Therefore, the goals for the jirga can be
seen as emphasizing peace and community ties as opposed to the view that the offi-
cial justice system inadequately resolves issues for all parties involved. Further-
more, advocates of the tribal system of justice believe the system is efficient
compared to the formal justice system, coming to resolution of complicated cases
in just days (Amnesty International, 2002). Many people see this as favorable com-
pared to the slow, complicated, and expensive official criminal justice system.

The image of the jirgas as a fair and balanced alternative to the official justice
system has begun to come under fire. Some critics have charged that it has become
a practice for the sardars to collect fees for the services and has come to be viewed
by some as undermining the system as well as biasing the decisions (Amnesty
International, 2002). This change in the traditional system can be viewed as limit-
ing access of the different parties to a jirga and well as influencing the decisions in
favor of the party that can pay more for the services. This practice leaves the most
disadvantaged in the community with little recourse because they are shut out of
the jirga system which is used as a preferred alternative to the official criminal
justice system.

An additional problem faced by women is that they are excluded from the jirgas
at all levels and may only occasionally bring a case forward involving children or
their husbands. Women are not able to obtain the status of sadar in a tribe and
therefore are never represented at the head of the jirga. They are frequently not
allowed to be among those viewing the workings of the trial or to be involved in
their own proceedings. Amnesty International reports that only the men in the
community, not the women themselves, are able to be representatives of women’s
interests in the tribal council (Amnesty International, 2002). Furthermore, even in
the most serious cases such as murder, a woman’s testimony would not be allowed
in the tribal council and that women are not permitted to act as their own defense or
allowed the opportunity to clear their names when they have been slandered
(Amnesty International, 2002). Finally, even in situations where the decisions of the
council have a direct impact on the woman’s life, such as the case with Mai being
gang raped as part of the resolution between families or in other cases of honor
crimes, women are not consulted nor allowed to object (Amnesty International,
2002). In effect, women are completely powerless in the tribal system.

The result of this for women is a complete lack of control over their own lives
in tribal areas and combined with the discriminating practice of the police leave
them with little recourse other than those prescribed by their culture. In situations
such as Mai’s, women traditionally have only two options: they are expected to
seclude themselves for life, because they are seen as dishonored and unable to be
married or they are to commit suicide. Few women have the courage or support to
stand up against the tribal system. This differential access is a form of discrimina-
tion against women prohibited by the CEDAW and the constitution of Pakistan. It
is this persistence of a patriarchal system which adds to the likelihood of state
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crime occurring when the state fails to uphold its own legislation in deference to
the culture of patriarchy.

The state and its relationship with the jirgas has been mixed. The tribal system
is so imbedded in the fabric of Pakistani society that the lines between it and the
official state can be very blurred. There are some instances where the lines between
the state and the tribal system are blurred, for example in some instances, the tribal
leaders are also members of parliament, work in civil administrative positions to
have strong family ties to the formal government (Amnesty International, 2002).
There also have some cases where a tribal council meeting was held in one of the
locations used by the formal criminal justice system, such as a 1998 jirga con-
ducted in Sukkur Central Jail (Amnesty International, 2002). In similar cases in
1998 and 1999, a jirga was conducted in cases where police officers were unlaw-
fully involved in a killing, rather than processed through the official channels and
courts until there were local protests against the matter (Amnesty International,
2002). These linkages create a central problem to the abolishment of the practices
of jirga and give credibility to the idea that the state is complacent in crimes
against women when jirgas are involved.

There has been significant development in the ways jirgas are viewed by the
state and state representatives. President Musharraf had been more outspoken about
tribal councils than previous governments, particularly related to ‘honor’ killings.
For example, in 2000, during his address on the Convention on Human Rights and
Human Dignity on 21 April 2000 in Islamabad, Musharraf condemned the use of
honor killings in the country, arguing that they do not fit within the laws of the
country or the religion (Amnesty International, 2002). The tribal councils have
repeatedly come under fire by other state officials and in the courts. For example,
in 1999 Nazar Hussain Mehar, who was Commissioner of the Larkana district
directed members of the division to cease their participation in the tribal councils
and to no longer send cases to the councils (Amnesty International, 2002). Further-
more, the instructed that complaints should be directed to the police and cases
should be handled by the formal court system (Amnesty International, 2002).
Others followed suit, arguing that the formal government was being undermined by
the tribal system and that the tribal council decisions were not unbiased, objective,
or implemented properly (Amnesty International, 2002). These are some of the
steps taken by government officials to end the practices of jirgas and show
acknowledgment by the state that jirgas are an illegal practice.

Since the 2002 rape of Mukhtar Mai, several other cases have brought the prac-
tice into the spotlight and the courts. On April 2004, court ruling essentially banned
the practice in the providence of Sindh, calling the tribal councils unconstitutional,
and urged the government to put an end to the practice. In his 48-page judgment,
Judge Rehmat Hussain Jaffery ordered:

48. The constitution is based on a trichotomy of powers, i.e. legislature, judiciary and
executive, whose powers and duties are enshrined in the Constitution … in jirgas the
powers of legislature, judiciary and executive authorities are being exercised. All
the learned counsel are unanimous that jirgas are against the trichotomy powers of the
Constitution. It thus appears that jirgas are undermining or attempting to undermine
the provisions of the Constitution. (Cowasjee, 2004, para. 11)

51. It is pertinent to point out that under the West Pakistan Criminal Law
(Amendment) Act 1963, trials, which were commonly known as jirga trials, were
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permissible, but the said law has been repealed. As such, the jirga system is unlawful
and illegal which is against the provisions of the Constitution and the law of the land.
(Cowasjee, 2004, para. 14)

52. The police are duty bound to take appropriate action to prevent the holding of
jirgas within their jurisdiction. The press which has already played a commendable
and positive role on this behalf is expected to continue to play the same role by
pinpointing the assembly of jirgas so that the police may act promptly, according to
law and such information can be made available to the police through their own
intelligence agencies. (Cowasjee, 2004, para. 15)

This should be viewed as a significant step by the judiciary to end the practice of
jirgas and is an obligation that every level of government should be taking steps to
enforce.

This review of the international obligations of Pakistan and the rights guaran-
teed to women by the constitution of Pakistan link the practices of state officials
such as the police and nonstate practices such as the tribal jirgas to the failure of
the state to exercise due diligence over the actions of its agents. Specifically, the
lack of rights and recourse for women in the tribal system is an obvious violation
of Pakistan’s commitments to the CEDAW and constitution, which should have
been significant reason for the state to take official actions against them sooner.
Furthermore, obvious problems with police organizations provide more examples of
inaction by the government. These issues involve significant harm to women, and
therefore, a case such as Mukhtar Mai’s must be viewed as a state crime against
women.

Theoretical explanation

In order to understand why the crime against Mukhtar Mai and many others occur
in Pakistan, it must be analyzed using a theoretical framework. The integrated theo-
retical framework developed by Kauzlarich and Kramer (1998) and expanded by
Rothe and Mullins (2006) can be used to explore the factors contributing to the
commitment of these crimes. The model by Kauzlarich and Kramer (1998) involves
three levels of analysis: the institutional environment, organizational, and the
interactional, as well as three catalysts for action: motivation, opportunity structure,
and operationality of social control. ‘The framework is based on the proposition
that criminal behavior at the organizational level results from a coincidence of pres-
sure for goal attainment, availability and perceived attractiveness of illegitimate
means, and an absence or weakness of social control mechanisms’ (Kauzlarich &
Kramer, 1998, p. 148).

Kauzlarich and Kramer (1998, p. 150) explain ‘that if an individual is highly
goal oriented, works in an organization that evaluated performance strictly on goal
attainment, in a society whose cultural and institutional structures emphasize
achievement above all else, then the chances for organizational misconduct are
high’. Understanding motivation through the individual, organization and societal
levels expand the understanding of motivation for state crimes because traditional
criminological theories focus only on one level and it is apparent that crime such
as described in this paper is more complex, requiring analysis of motivation at
multiple levels. However, understanding motivation in this manner is not enough
for a crime to be committed, opportunity is an equally key element in analyzing
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state crimes. Kauzlarich and Kramer (1998, p. 150) explain that ‘a frequent
proposition in the organizational crime literature is that when legal means to
achieve goals are blocked or for some reason unavailable, then organizational
actors will turn to illegal means if they are available’. Applying this conceptualiza-
tion of opportunity involves investigation at all levels and exploring the contradic-
tions presented when individuals, organizations, and the state interact.

Rothe and Mullins (2006) expanded model extends the theoretical framework to
the international level of analysis and separates the social control catalyst into con-
trols and constraints. They define a constraint as ‘an inhibitor or barrier that occurs
at the outset of an illegal action’, such as the media, public opinion, and NGO
influence (Rothe & Mullins, 2006, p. 179). Rothe and Mullins (2006, pp. 179–180)
define a ‘control as a complete blockage to an act or a criminal penalization is
inevitable after the fact’ and take the form of international laws, domestic laws,
and legal sanctions. A critical aspect of this process is to realize that the interac-
tions occur between the levels of analysis in complicated ways. The international,
state organizational, and interactional levels do not exist in a vacuum. They con-
tinually impact each other and contribute to the motivation, opportunity, controls,
and constraints in each case. Applying this theoretical model to Mai’s case furthers
the understanding about why these rapes happen and what the role of the state is in
these crimes.

Motive and opportunity

On the international and state levels, Pakistan has been influenced in many direc-
tions. Historically, the Pakistani region was under the colonial power of the British
which impacted much of the development in the region. British laws and customs
have shaped Pakistan, even after independence. The role of women in Pakistan has
undergone dramatic changes during these times and leading up to the present.
Women went out in public unveiled, held jobs, and participated politically in
Pakistani society. ‘Elite women were an integral part of the independence move-
ment leading to Pakistan’s liberation from British rule in 1947’ (Jafar, 2005, p. 37).
Women frequently play key roles in national and liberation movements, but their
participation does not ensure that they will be equal with men when the movement
is over. However, from independence to the 1970s, there continued to be steps
toward equality. Notably, ‘in 1973 Nusrat Bhutto, wife of then Prime Minister
Zulfiqar Ali Bhutto, was one of the co-introducers at the United Nations of the
Convention for the Elimination of Discrimination Against Women’ (Jafar, 2005,
p. 38). Although a seemingly good sign for women in Pakistan, women’s rights
tend to ebb and flow in many countries, and Pakistan is no exception.

This all changed dramatically for women in 1977 when General Zia ul-Haq
came into power through a military coup (Jafar, 2005). Jafar (2005) summarizes
Zia’s government as wanting an ‘ideal Islamic state’, which was appealing to many
parts of Pakistani society. Islamic fundamentalists, patriarchal sects, as well as
national and anti-colonial sentiments were pervasive ideologies in Pakistan during
this time and supported Zia’s agenda. The control of women increasingly became a
way to tie these different segments of Pakistani society together. This move to cre-
ate the ‘ideal Islamic state’ in Pakistan leads to the increasing social control over
women informally in the family and villages as well as through legal steps which
resulted in unequal treatment of women. This state of affairs continued in Pakistan
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through the 1970s and 1980s with the struggle between the United States and the
Soviet Union over Afghanistan, and as Pakistan suffered through several power
struggles between democratic and military leadership through the 1990s and 2000s
(Critelli, 2010).

As Jafar (2005, p. 40) explains, ‘no matter how “Westernized” the public sphere
(men) became, people could take comfort in the private sphere (women) as
untouched, unharmed, and unspoiled by “Westernization”’. The escalating control
and monitoring of women had the greatest impact on their bodies and sexuality.
Narayan (1997) points out that there is a pattern in a variety of postcolonial and
modernizing countries to follow this model of ‘tradition’ verses ‘modernity’, where
tradition falls to women and modernity to men. For example, men often embrace
things seen as ‘modern’ such as economics and technology by reinterpreting or
ignoring what Islam might say about those things. As Pakistan continues to strug-
gle to find its place in the international community, internally many are resisting
changes that seem ‘Western’, which falls unequally on women. This tension
between the international acceptance and internal retreat to tradition leads to the
environment where violent crimes against women escalate (Chowdhury, 2009;
Coomaraswamy, 2005; Critelli, 2010).

At the organizational level, the role of the police and the jirgas must also be
seen in the struggle between tradition and modernity. The police are expected to
follow and enforce the laws of Pakistan. However, the police are often involved in
bribery, they fail to file proper paper work, and are guilty of inaction when they
have knowledge of the informal jirgas (Human Rights Watch, 1992; Human Rights
Watch, 1999). Local police are motivated by maintaining the traditions and local
customs of the area, such as the jirgas and are provided the opportunity to commit
such crimes due to lack of oversight by the state (“Pakistan’s justice system,”
2005d). Although the police have the most access to legal recourse for an offense,
they choose to allow the jirga to continue and justify it because they see jirgas as
effective and as more efficient than the official system (Amnesty International,
2002).

Working against the more progressive facade of Musharraf’s government and
any legal steps the government takes with the police are forces of traditionalism
and religious fundamentalism seen in other parts of the Muslim world. This tension
between tradition and modernity is pervasive at all levels of the analysis, but par-
ticularly when discussing the individuals directly involved.

All men in the village receive social benefits for maintaining the status quo in
the treatment of women. Deeply embedded ideologies which combine traditions
with religious justifications drives the actions of many of the men involved in the
jirga. The heads of tribes want to represent the interests of their families in ways
that are consistent with these ideologies. By supporting these practices, the leaders
demonstrate indifference to women and their rights when they hand women over to
become victims of sexual violence or even death to settle the disputes between
families under the guise of creating peace between the disputing parties (Amnesty
International, 2002). The men are rewarded because they maintain a privileged
status over women through control over their sexuality.

It is at this major intersection of the individual, the organizational, and the
social levels where patriarchy operates and where the strength of the integrated
theoretical framework of state crime is evident. Often rape has been viewed as an
interpersonal crime, committed by one man. Feminist theorizing about patriarchy
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and rape, specifically radical feminist theory, along the lines of that developed by
women such as Firestone (1970), MacKinnon (1989), and Bunch (1974) have ele-
vated the discussion beyond the individual level to the societal level. Furthermore,
‘many radical feminists see the subordination of women as rooted in the social
practices through which men control women’s bodies, especially women’s procre-
ative and sexual capacities’ (Jaggar & Rothenberger, 1993, p. 121). Rape and
sexual violence is the epitome of control over women’s bodies. For example,
Brownmiller (1993, p. 14) argues that ‘rape became not only a male prerogative,
but man’s basic weapon of force against women, the principle agent of his will and
her fear’. Brownmiller (1993, p. 15 emphasis in original) concludes that rape ‘is
nothing more or less than a conscious process of intimidation by which all men
keep all women in a state of fear’.

On the one hand, patriarchy is internalized by the individual men and, on the
other hand, it becomes expressed by a group of men, be they community members,
the tribal jirga, or the police. In Pakistani society, gender is a key aspect which
society is organized around and exercised though informal institutions, including
the community and extended tribal family which inevitably extend into formal
institutions, such as the police (Critelli, 2010). Thus, the integrated theoretical
framework extends the analysis to the organizational level of the police and the
state as institutions embedded in the patriarchal social structure, but impacting on
the individual level. As exemplified by Mai’s case, the tribal council and police
straddle the individual and the organizational levels. They are at the front line of
enforcing the patriarchal social structure of the society. They are motivated by the
maintenance of their privileged status as males in society to maintain the status quo
and provided the opportunity by the omission of the state to enforce their own laws
and international obligations.

Control and constraints

In 1999, Pakistan came under the control of the military government of President
Musharraf, and he began trying to build a more favorable relationship with the west.
Pakistan has been on the frontline of the US led war on terror with Afghanistan
and Iraq and has become an ally of the coalition. With the move to support the US
led war on terror, Pakistan has opened itself up to closer scrutiny of many of the
issues going on within the country. This has made them especially vulnerable to
international criticisms of human rights violations. This international attention and
pressure by the UN, other governments, and international NGO’s provides a com-
bination of external controls and constraints. The controls take the form of the
CEDAW and participation in the UN. External constraints can be seen in the focus
of the international media on the government of Pakistan. Additionally, NGO’s
such as Human Rights Watch and Amnesty International also act as external con-
straints because they frequently issue reports on the status of human rights in the
country and often are involved exposing high profile cases such as Mai’s. The
media was a key catalyst in Mai’s case, from initiating the investigation, keeping
pressure on the government to pursue the case, to Rice’s intervention in Mai’s tra-
vel restrictions. The media and international public opinion play an increasingly
important role as a control in many state crimes. Some of the positive outcomes of
this international relationship are the symbolic gestures by President Musharraf,
such as the lip service he paid to human rights and women’s rights at the
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Convention on Human Rights and Human Dignity in April 2000 in Islamabad. It
appears that the international controls and constraints have become a concern for
the government of Pakistan which they have been actively reacting to, although
mostly in symbolic ways.

The interaction of the history of Pakistan and its position in the international
community has created an environment where the state has been projecting one
image of the country to the world, while failing to take the necessary steps to dili-
gently monitor state agencies such as the police or informal jirgas which are imbed-
ded in the traditional paradigm of local communities. The 2012 shooting of Malala
Yousafzai by the Taliban for speaking out against their ban against educating girls
in the Swat Valley is a case in point (Pakistan Development Fund, n.d.). Malala’s
story is just one example of the state’s failure to exercise its due diligence in its
commitment to women’s rights and protect its population from the traditional tribal
system.

The organizational structure of the local police appears to be unable or unwill-
ing to enforce policies and procedures of the organization. With the international
criticism from organizations like Human Rights Watch, it can be assumed that indi-
viduals in the Pakistani police force are aware of the failings of the system and use
that knowledge to their advantage. Frequently, the police have ties to the tribes in
the village and can be motivated to maintain those relationships over their responsi-
bility to the police organization. The wide spread problems within the police
organization provide the opportunity for individuals and tribes to engage in unlaw-
ful and harmful activities.

The internal controls of the police organization, such as police policies and
procedures are not sufficient or powerfully enforced to act as a deterrent for indi-
viduals or groups within the organization. Constraints, both internal and external,
on the other hand, appear to have a greater impact on the police. As cases like
Mai’s and others continue to be exposed through the media, more pressure is
placed on the government to enforce police policies up front, to prevent future
crimes, as well as to prosecute offenders (Human Rights Commission of Pakistan,
2005a; “Musharraf concern,” 2005b; Pakistan Development Fund, n.d.). From this
perspective, the explanatory power of the integrated theoretical model is evident.
The public pressure on the government to make organizational changes within the
police results in the tightening of the enforcement of official policies and proce-
dures. While there are still numerous examples of police misconduct in Pakistan,
the arrests and prosecution of some individuals should be viewed as successful con-
straints on the police organization.

The controls and constraints in the villages are weak to nonexistent. The level
of police misconduct and involvement provides no blockage to individuals partici-
pating in the jirgas. The lack of strict prosecution of individuals further opens the
door for these meetings to continue, as was illustrated previously in Mai’s case. In
addition, tradition, custom, and religious justifications make it difficult for individu-
als to stand up against the much stronger tribes. The role of the public and the
media can be difficult to mobilize without resources and many cases do not hit the
headlines like Mai’s. The Human Rights Commission of Pakistan (2003) reports
238 gang rapes in Punjab in 2003, the year after Mai’s rape. Unfortunately, they do
not all come under fire from the international press.
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Moving forward

After all of the considerable media attention, Mai continued to live in the same
village where the rapes occurred. She has opened schools and helps provide medi-
cal services in the area. According to a BBC News story, ‘Her original schools
were built for $9400’ (“The rape victim,” 2005f, para. 25); however, following ‘an
article written about her in the New York Times, readers were so moved that they
sent in $133,000 for her schools (“The rape victim,” 2005f, para. 24)’. The schools
are still quite basic as Mai spreads the new wealth to her community. BBC News
(“The rape victim,” 2005f, para. 18) reports that ‘although she had never seen a
school before she built one, Ms. Mai’s expression of the value of education rivals
most education ministries’ spin’. Mai is quoted as saying:

Education can change people through awareness of their rights and duties as well. We
must improve the minds of both the boys and the girls if we’re to improve women’s
rights. (“The rape victim,” 2005f, para. 19)

The public attention paid to Mai’s case has not only taken her down the path of
justice following her rape, but she has also risen above the tragedy to improve the
lives of others using the resources she has received. Mai continues to be a cham-
pion for human rights and has become a symbol of courage for many. However,
there continues to be a heavy burden for Mai. As the trial process slowly crept
along, she had to live with 24-h police protection out of fear of further reprisals.
This additional security can also be viewed as house arrest as the police monitored
her conversations with NGOs and reporters as well as reported her actions to the
government.

Cases like Mai’s continued to occur throughout Pakistan, even with the interna-
tional attention brought by her case. In March 2004, 21-year-old Mudassan Raddi
and her 14-year-old sister-in-law were locked in a room to be raped for the inappro-
priate behavior of a male relative (McGirk, Ali, & Ghulam, 2005). Raddi claims she
was raped in this attack by order of the council, but was able to fight the overweight
man off of the teenage girl (McGirk et al., 2005). Once again, the order came from
the tribal council, and it was reported that many outside the hut ignored their
screams. In another case, which occurred in May 2004, a 25-year-old unnamed
mother was raped over the course of two days by six men based on the approval of
the tribal council as punishment for one of her relatives’ alleged relationship with the
daughter of one of her rapists (McGirk et al., 2005). Violence against women by
jirgas continues while the government is slow to take action to stop it.

The Human Rights Commission of Pakistan has posted fact finding investiga-
tions into two alleged rapes involving police and jirgas, both said to occur in July
2005. In the case of Shabana, the police were immediately called to the rape scene;
however, they failed to follow procedure and file a FIR, as well as kicking and
abusing her in the police station (Human Rights Commission of Pakistan, 2005a).
In another case, Mariam Bano was abducted into a taxi and taken to a location
where five men allegedly gang raped her (Human Rights Commission of Pakistan,
2005b). There are far fewer details of Bano’s case, but the report indicates that a
jirga was the preceding factor in her gang rape, although it seems to have been less
public than it was in Mai’s case.

The role of the police in the mistreatment of women continued to be docu-
mented. For example, the BBC News reported in September 2005 that the Pakistan

Contemporary Justice Review 15

D
ow

nl
oa

de
d 

by
 [

Sa
ra

 B
ri

gh
tm

an
] 

at
 0

5:
45

 0
7 

Ju
ly

 2
01

5 



government is looking into the case of a women allegedly raped by order of a
senior police official, which prior to the media attention, officials failed to appropri-
ately respond to (“Musharraf concern,” 2005b). In the same article, BBC News
reported on another case where a woman was accusing four policemen of gang rap-
ing her, only one had been arrested (“Musharraf concern,” 2005b). Police also con-
tinue to fail to protect women and are even key actors in some of these events. The
media in Pakistan has played a large role in exposing these crimes to the interna-
tional community and initiating action within Pakistan, as seen in these cases and
Mai’s.

Pakistan has continued to be a country in constant turmoil and transition, where
the status and violence against women has not improved, despite changes in the
political power structure. In 2007, then President Musharraf initiated a series of
actions including a state of emergency, dismissal of the High Court’s along with
judges and lawyers at all levels, and suspension of the constitution all of which
lead to increase violence on the street and his eventual removal from office in 2008
(Critelli, 2010). The shift in the regime and transition to a more democratic appear-
ing government has not been able to stem the tide of violence toward women in
Pakistan, as evidenced by Malala Yousafzai’s very recent case.

Discussion

Responding to this case presents a number of problems for Pakistan and the
international community. One of the biggest challenges is to create change in social
attitudes toward women. Pakistan has been in a state of limbo between increasing
modernization on the one hand and religious, cultural, and patriarchal traditions on
the other. The traditionalists in Islam continually enforce gender divisions on
women as a means of maintaining control over their lives on the traditional side,
while pushing for modernization in the economic front. The tension between mod-
ernization and tradition is an antagonism that is not exclusive to Pakistan, women
around the world are oppressed by traditionalist patriarchal regimes. Pakistan has
had to face international scrutiny because of cases like Mai’s, and yet not much has
been done to protect the rights of women. Factors such as increasing access to
education for men and women, as well as education with a broader view of Islam
could be beneficial to the country and address harmful social attitudes.

The main step in the immediate future is for the government of Pakistan to
enforce its laws and increase punishment for officials who violate them. As this
paper has demonstrated, rape is committed by individuals against individuals; how-
ever, the role of the jirga and the police in Mai’s case, as well as others in Pakistan
indicate that the enforcement of laws and strict punishment could have an impact
on the lives of women in Pakistan. Without this enforcement, the state becomes an
actor in the incident through its failure to protect its citizens and monitor its own
agents.

Finally, the international community played a very big role in exposing this case
and keeping it in the public. The media drew enough attention to Mai’s plight for
Condoleezza Rice to intervene. This is the power of the international community.
Organizations like Human Rights Watch and Amnesty International, among many
others, work tirelessly to expose grave violations of human rights to the world.
They must maintain their vigilance. The media of the world must also play its part
in keeping a broader audience informed about these events. Pressure to conform to
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international standards and to follow through on their words might encourage
Pakistan to make some changes. We have seen how influential the international
community has been in Mai’s case that pressure must be kept up.
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